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Y crarTi gocnipxyerbcs npobsema KOHCTUTYLIIHO-NPaBOBOIro peryyioBaHHS L0y i ciM T B amepukaHcb-
knx (Ha npuknapgi Kanagu) i asiatcbkux (Ha npuknagi SiNoHii) kpaiHax. 3HavyHy yBary npuagineHo ocobamsoc-
TSIM NMNPaBOBOI CUCTEeMU UnNX KpaiH i xapakTepy KOHCTUTYLIiHUX NPaBOBigHOCUH rpoMaasiH y Lwobi ta cim'T.

IHTepec A0 KOHCTUTYLINHO-NpaBoBux cuctem KaHaau Ta SINoHii BUHUK He BUNagKoBoO, age icTopia gep-
JKaBHOCTI UMX KpaiH Ta ii npaBoBa cuctema goromarae 3po3yMiTU HarnpsiM cy4acHOro po3BUTKy OCHOBHOIO
ocepeaky cycnisnibcTBa — ciMm’i. 3okpema perysioBaHHs cimMmeriHux BigHocuH B KaHapgi, He3Ba)kaloyun Ha ix
npuBaTHUIi XapakTep, B OCHOBHOMY Big0yBa€ETbCs1 32 HOPpMaMu ny6iYHO-NpuBaTHoro npasa. Lje nos’'a3aHo
3 ocobsmBocTIMU NpaBoBoi cucremun KaHagu, 3okpema 4eMoKpaTUYHUM XapaKTepoM KOHCTUTYLIRHUX
HOpM, Wo MicTaTtbcsay 25 akrax. Cepea Hnx i KaHagcbka Xapris lpae i CBo6o4 (Aeknapadis npas), ska ckna-
Aaae nepuy YactuHy KoHctutyuiviHoro akty 1982 poky, L0 perysito€e y ToMy Yuci Wwimob i cim'ro.

KoHcTutyuiiHo-npaBoBe peryaoBaHHS W06y i cim'T B SINoHii 34e6inbLwuoro nobygosaHe Ha HalioHasb-
Hux 3BnYasx i Tpaguuisax. lNpore ynHHa KoHctutyuyis SInoHii € BepxoBHUM 3aKOHOM SINOHiIi, sika geTasbHO
PEryJio€ NUTaHHS Wo0y. XapaKkTepHUM TYT € 3aKpinieHHs piBHONPaBHOCTI cTaTel, B3a€MHOI 3rogu cTopiH
Ha yknagaHHs winoby, npore 6pakye HOpM, Lo 3abe3neyYyioTs PiBHICTb NpaB giTteri. ToMy MOXXHa cTBepa-
JKYBaJIbHO FrOBOPUTH, LLO SINOHLi BO/1OAIIOTb LLIMPOKUM KOJIOM KOHC TUTYLiViHMX nNpaB i ceo6o4 Ha wnob i ciMm'io,
SIKi HOCSITb NY6GNiYHO-NPUBAaTHWI XapaKTep 3 eJIeMeHTaMun 3BU4a€eBoro npasa.

The present stage of development of the national legal systems of the world testifies to the continuation
of the trend towards their convergence and further mutual penetration. An important catalyst for this process
is the awareness and recognition of the fundamental rights and freedoms of man and citizen for marriage
and family. The form and extent of these constitutional rights in different countries have both general features
and their peculiarities, which are determined by national traditions. In particular, issues that reveal the
constitutional and legal regulation of marriage and family in American and Asian countries are relevant.

Therefore, the article deals with the problem of constitutional andlegal regulation of marriage and family
in American (on the example of Canada) and Asian (on the example of Japan) countries.

Interestin the constitutional and legal systems of these countries was not accidental, because the history
of the state of these countries and its unique legal system, helps to understand the direction of modern
development of the main center of society — the family.

However, modern scholars are disregarding this problem, which testifies to little research on the topic
both at the domestic level and within international law.

Studies conducted in the article show that the constitutional and legal regulation of marriage and family
in American and Asian countries is not identical. However, this does not indicate the truthfulness and
falsehood of others.

Thus, the regulation of family relations in Canada, regardiless of their private nature, is largely in the rules
of public law. This is due to the peculiarities of the Canadian legal system, in particular the democratic
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nature of the constitutional norms contained in 25 acts. Among them is the Canadian Charter of Rights and
Freedoms (the Declaration of Rights), which is the first part of the 1982 Constitutional Act governing marriage
and family.

In general, the national characteristics of families living in American countries are traditionally perceived
as the bulwark of a vibrant, vibrant society. Therefore, there are doubts among researchers about the fact
that such families are a stable, unchanging institute. However, the stability of families, in our opinion, is not
related to the democratic nature of their development. It depends on the amount of constitutional guarantees
that ensure the strength of family relationships.

In particular, the Canadian unwritten Constitution is a fairly broad set of sources that adequately ensure
the well-being of families. Moreover, these sources characterize historical maturity. These include laws,
court precedents, separate acts of the head of state, legal practices, constitutional agreements, etc. (as
opposed to the American Constitution as a holistic document).

Studies conducted in the article show that the constitutional and legal principles of marriage and family
in Asia, in particular in Japan, have their own peculiarities. This is one of the Far Eastern legal systems
characterized by the combination of its own traditional law and borrowed elements of the continental and
Anglo-American families.

In the constitution of Japan, there is a noticeable influence of the Anglo-Saxon system oflaw, which is to
consolidate a wide range of human rights and freedoms, especially personal, based on the concept of
individualism. Consequently, the democratic features of the Constitution of 1947 include the provisions on
"inviolability” of fundamental human rights, respect for the person, equality of all before the law, freedom
of thought, conscience, religion, assembly, association, word, press. Significant progressive moment of
this Constitution was the introduction in Japan of the formal equality of the spouses.

For Japan, as well as for some European states and states of America (England, France, USA), itis typical
to avoid the legal definition of the concept of marriage, since according to the general legal concept, a
marriage can be considered a civil contract (contract). Such a conceptis based on the requirements of the
law in order to conclude any contracts.

Typical for the Constitution of Japan is the consolidation of the equality of articles, the mutual consent of
the parties to marry, but lacks the standards that ensure the equality of the rights of children. Therefore, it
can be argued that the Japanese have a wide range of constitutional rights and freedoms for marriage and

family, which are public-private with elements of customary law.
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ITOCTAHOBKA ITPOBAEMMU

CyuacHui eTan po3BUTKY HaLlioHabHUX NPaBOBUX CH-
CTeM CBITy 3aCBifuy€ NPOAOBXKEHHSA TeHAeHLi Ao iX 36/1u1-
YKEHHS Ta NoJasibLLOro B3aEMHOIO NPOHUKHEHHS. Baxknu-
BMM KaTasli3aTopPOM LibOro NpOLECY € YCBiLOMJIEHHS Ta BU-
3HaHHA OCHOBOMOMIOXHUX Npae i cBoboA NOAWHU | FpoMa-
AsHWHa Ha wnob i cim'to. Dopma ¥ 06CAr LUX KOHCTUTY-
LiMHMX NpaB y Pi3HUX KpaiHax MatoTb AK 3arasibHi pUCH, Tak
i CBOT 0COBNMBOCTI, 3yMOB/IEH] HaLiOHabHUMU TpaauLis-
MH. 30KpEMaA aKTya/lbHUMU € MUTAHHS, LLLO PO3KPHUBAIOTb
KOHCTUTYLIIMHO-NpaBoBe perynosaHHs woby i cim'i B ame-
PUKAHCbKMX Ta a3iaTCbKMX KpaiHax.

IHTepec A0 KOHCTUTYLiMHO-NpaBoBKUX cucTeM KaHaau
Ta ANOHIT BUHUK He BUNAAKOBO, afKe iICTOPis fepXKaBHOCTI
UMX KpaiH Ta il yHikanbHa npaBoBa CUCTEMA, JonoMarae
3PO3YMIiTH HaNPSAMOK CYy4aCHOrO PO3BUTKY OCHOBHOIO OCe-
penKy cycninbctea — cim'i.

AHAAI3 OCTAHHIX AOCAIAKEHDb
I ITYBAIKALIIN

Cepeg HayKOBLB, LLLO AOCNIAXKYIOTb NPOBEMY KOHCTH-
TYLIMHO-NPABOBOrO PEry IloBaHHSA NPae i CBOBOL NIIOAWHM i
rpomMajsHuHa, NPoBigHe Micue 3aiMaloTb NpeAcTaBHUKK
Cy4yacHol BiTYM3HAHOT HaykoBoT ayMkn — 3. FabpensH [1],
B. KoHoHeHko, M. Mepenbosnkin, T. Cupoig, I. Cononosa

[4], NN. Tumuerko [2], 1. DinsHiHa, O. Lanosanoea [5] Ta
iHLLI.

MpoTe HayKOBLi OMHUHAIOTb YBarolo NnpobaemMy KOHCTH-
TyUi#iHO-NpaBoBOro perynoBaHHa waoby i cim'i, wo
CBiAUMTb NPO MAJIOJOC/IAXKEHICTb TEMH K Ha PiBHi BiTUU3-
HSIHOTO, TaK i B M&XXaX MiXKHapOoAHOr o npasa.

META CTATTI

MeToto CTaTTi € KOHCTUTYLIMHO-NPaABOBE PeryioBaH-
Hs Wby i cim'i B aMmeprkaHcbkux (Ha npuknani Kanagw)
Ta aziaTcbKux (Ha npuKaagi AnoHii) KpaiHax.

BUKAAA OCHOBHOI'O MATEPIAAY
AOCAIAJKEHHS

HauioHanbHi ocobauBocTi ciMel, Lo NpoXXUBaIOTb Y
KpaiHax AMepuKH TPagMULIMHO CpUUMalOTbCS SK ONJIOT
BiJIbHOrO CYCNi/IbCTBa, L0 AUHAMIYHO PO3BUBAETLCSA. TOMY
cepep pocnigHukie [1—5] 3'ABnsAOTbCSA CYMHIBY BiBHOCHO
TOro, WO TakKi cim'i € cTabiflbHUM, HE3MIHHWUM IHCTUTYTOM,
MpoTe cTabinbHICTb CiMeN, Ha Hawy LYMKY, HisiK He NoB'si-
3aHa 3 AeMOKpaTUYHUM XapaKTepoM ix po3BUTKY. BoHa
3aNeXMWTb BijJ, 06CAry KOHCTUTYLIIMHWX rapaHTil, Lo 3abes-
NeyytoTb MiLHICTb CIMEWHUX BIAHOCHH.

3oKkpema KaHacbka HenucaHa KoHcTuTyLis sense co-
60I0 AOCHTb WIMPOKY CYKYMHICTb OXKEepen, Wo HaleXHUM

IHBecTuyil: noaxtusa ta gocsig N 82079
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unMHOM 3abeaneuytoTb foOPoBYT cimMen. Binbw Toro, ui
I>Kepena xapakTepuaye icTopuyHa 3pinictb. o HUx Hane-
»KaTb 3aKOHM, CY[IOBi NPELELEHTH, OKPEMI aKTU [N1aBu fep-
>KaBW, NPaBOBi 3BMYAi, KOHCTUTYLiMHI yrogu Towo (Ha
BiAMiHY Bi aMEPHUKAHCbKOI KOHCTUTYLIT, SIK LiiNicHOro fo-
KymeHTy). 3okpemMa y KoHcTtutyuiHomy akTi 1982 poky
BM3Ha4Y€HO, LLLO PErYJIOI0Tb CYCMifIbHi BiLHOCUHU B fep>KaBi
25 ocHoBHuUx akTiB. Kpim Toro, naparpad 52 (2) uboro Kon-
CTUTYLIMHOr O aKTy BU3Hauae, wo KaHapacbka Xapris [pas
i CBobog rapaHTye rpoMagsHam OCHOBHI Npasa i ceoboam,
y TOMY 4MCAi NpaBo Ha Wwtob icim'io.

OcobnusicTb peanisalii LIMX Npas NOAAraloTb y TOMY, LLO,
BignosigHo no Pozginy 91u. 26 KoHctutyuii 1867 poky (cbo-
rofHi Liel 3aKOH € OfHWM i3 CKNafoBUX enemMeHTiB KoHCTH-
Tyuii KaHagn) — Mapnament Kanagu, ®epepanbHuii ypsag, i
npoBiHLii KaHagu MatoTb BUHATKOBY BNafy LWLOAO PeryntoBaH-
Hs WoBy i cim'l. 3okpema, MapnameHT KaHagu Mae BUKtoU-
HO 3aKOHOA.aBYi MOBHOBAYXKEHHS LLLOLO PErYIOBaHHS LWoby
i cim'i; DepepanbHUi ypsaL, BUKOHYE CYTHICHO-PEryITUBHY
hYHKLUItO Y LMX NpaBoBigHOCUHAX; npoBiHLii KaHaau Bonogi-
IOTb BUKJIIOYHOIO IOPUCAMKLIEIO LWOLO NpoLenyp peecTpauii
woby Ta pO3/TyUEHHS, PEryJoloTb MUTaHHS BNACHOCTI No4-
PY*OKS | yTpMMaHHS uneHis cim'i. OgHouacHo u. 12 ct. 92 Kon-
ctutyuii 1867 poKy Hafae 3aKOHO4ABHMM OpraHaM NpPOoBiHL,iM
NPaBo NPUIMMATH 3aKOHM, LLIO PETYJIIOIOTb YMOBU peecTpaLlii
Wwnoby B ypOUMCTIH 0BCTaHOBL.

Y KoHctutyuii Ykpainu Bce HabaraTto npocrTiwe, agxe
TPaAHLiMHO, KOHCTUTYLii pPOMaHO-repMaHCbKOi NPaBoBOI
CHUCTEMM MalOTb YHichikoBaHUM xapaktep. Tomy y u. 1 cT.
51 KoHcTtutyuii YkpaiHu MoBa WaeTbCs Npo 3arasibHi 3aca-
av wnoby, npasa Ta 0608 'a3kK noapysoka: "LLUno6 rpyH-
TYETbCSA Ha BifIbHIM 3rofi >KiHKM i Yonosika. KoxeH i3 nog-
py»OKsa Mae piBHi npaea i 060B'a3KkK y wniobi Ta cim'i" [6].
LLono ypouucToi peecTpalii wnioby, To BOHa, BignosigHo
fou. 2 ct. 22 CimenHoro kofekcy YKpaiHu, 3a 3asBOtO Ha-
peueH1x, NPOBOAMTLCS B ypPOUMCTIH obcTaHoswi [7].

LlocsarHeHHs wWno6HOro BiKY € NepLLoo YMOBOIO, L0
nocrae nepef HapeyeHuMu. 3rigHo 3 KoHBeHui€o npo 3ro-
Ay Ha yKnaaaHHs woby, waobHWi Bik Ta peccTpalis wito-
6y noBMHHa BiABYTHUCA Mi>K "UONOBIKOM i >KiHKOIO, fAKi fO-
CAr/IM NOBHONITTA, MaloTb NpaBo 6e3 By ab-AKMX 0OMeXKeHb
3a 03HaKaMM pacH, HalioHanbHocTi abo penirii yknagatu
wniob Ta cteoptosaTH cim'o" [8].

Y pi3Hux KpaiHax Bik NOBHONITTS KONUBAETbCA Big 18 oo
21 poky. Hanpwuknag, y kaHafacbKOMY 3aKOHOLaBCTBI 3a3-
HauyeHo, WO ANS YKAaAeHHa Waoby noTpibHO foCArTH
18 pokis [5], ane B GinblocTi KpaiH, y cynepey sumor Kox-
BeHL|i, WAOBHWH BiK HUXKUKM 3a BiK noBHONITTA. Hanpuk-
nap, B Itanii wno6HUM BIK A8 YONOBIKIB CTAHOBUTD
16 pokis, ansa xxiHok — 14, B Icnanii — 12 pokie sk ans
YONOBIKIB, TaK i ANA XiHOK. HalHWKuuM WwniobHui BiK y
CXiHO-a3iaTCbKMX KpaiHax — BiH cTaHOBWUTb 9 poKiB, a
iHKO/IM BiH MOe ByTH e W 3meHweHo. TobTo Hepigko
NOLAPYXKA, YKNAAA0UH Wb, yepes HU3bKHUI BiK HaBITb
He YCBIfOMJIIOE 3HAUYEHHS CBOIX Ain. DaKT oapyrKeHHs ans
HUX — Lie pe3ynbTaT yrogu ixHix 6atbkis. 3okpema B IHaii,
Ha nouaTKy ABaALATOro CTONITTA, 3achikcoBaHO Binblue HiX
600 HapeueHux y Biui Big 1-ro oo 12-Tu MicauiB (CborogHi,
B IHAiT BcTaHOBNEHI BiKOBI OOMEXKEHHA Yy WIloBHOMY BiLi:
LnsyonosikieB — 21 pik, a ansxxiHok — 18 pokis) [9, c. 8].

Ane npakTUYHO Yy BCiX KpaiHax iCHYIOTb BUK/IIOYEHHS
ANA TUX, KOMY Lile He BUNOBHMWBCS LWOOHUIN BiK. AHani3

3akoHopgaecTea KaHagu cBiguuTh, WO yKNacTH Wwiiob 3 He-
noBHONITHIMK (16— 18 pokiB) MOXKHa TiJibkH 32 HASBHOCTI
NUCbMOBOTO J03BOJY Bifi 060X 6aTbKiB, 3aKOHHOIO ONiKY-
Ha abo cygy. 3okpemay c1. 373 LusinbHoro kogekcy Kee-
6eky (1994 p.) Bu3HaueHo, wo: "MepLu Hi>xk po3nouaTu ue-
peMoHito yknagaHHs wioby, signosigansHa ocoba (ciys-
BoBeLb) BCTAHOBAIOE OCiB, BiK Ta CIMEMHUI CTaH ManbyT-
Hboro noapyxxs. Cny>boseLb MOXe 34IMCHATH LepeMo-
HilO YKNafaHHs Wb uwe AKWO ManbyTHE NOAPY>KKS
[oCcArno xoua 6 WiCTHAAUATUPIYYSA, @'y BUNAAKY iX HENOB-
HOJITTA, BiH NEPEKOHYETbCA B TOMY, WO ocoba, Aka Ha-
nineHa 6aTbKiBCbKOIO BNaAoto, abo y BiANOBigHWX BUNaA-
Kax, oniKyH JjaB CBOIO 3rofly Ha yknaneHHs wnioby". Mpu
ubomy, 3aranbHo defepanbHuit KpuMiHanbHUM KOpeKC
(1955 p.) 3abopoHsie wniob y siui go 16 pokis: "Bci, xTo
CBATKYE, fonomarae abo 6epe yuactb B 06psai abo uepe-
MOHIT yKknafeHHs wioby, 3Halouu, Wwo ocoba, Wo BCTynae
y wniob, monogue 16 pokis, € BUHHUM Y BUUHEHH] KPUMI-
HaJIbHOT O NPaBOMNOPYLUEHHS | HECEe BiANOBIAANIbHICTb Y BUT-
napinosbasneHHs BOAI Ha CTPOK He Binblue n'aT pokis".

B YkpaiHi >, npaeo Ha wob HagaeTbecs "3a 3a9B0I0
0cobHu, sika Aocarna WicTHaausTH POKiB, 3a pilleHHAM Cyay,
AKLo Oyae BCTaHOB/EHO, IO Lie Bignosigae it
(ct. 23 CimetiHoro kopekcy Ykpainu) [7]. TobTto 3ropa
6aTbKie NpH LIbOMY He noTpibHa. MopisHsaHo 3 Kanagoto, B
YKpaiHi, paHHil BiK HE € 3/IO4UHOM.

OTke, y pi3HMX KpaiHax 3a HAsSBHOCTI CEPHO3HUX
niacTas, WNoBOHMWI Bik MOXKe ByTH 3HWKeHO. [paBo Ha 3HK-
YKEHHSI HaJAETbCSA Pi3HUMH YCTAaHOBaMM Ta NOCALOBUMM
ocobamu. Tak, B YkpaiHi npaBo Ha wiob HagaeTbes nulue
cynom, y KaHagi nep>kaBHoto agmiHictpauieto, y HimeuunHi —
ONiKYHCbKUM cynoM, y LLiBeHuapii — ypsaom KaHTOHY.

He mMeHLW BayK/IMBOKO KOHCTUTYLLIMHHOO YMOBOIO B yKJ1a-
AaHHi Wby € Horo nobposinbHictb. Y u. 1 LusinbHoro
konekcy Keebeky naetbca MoBa LLOAO BiNbHOI 3roau Ta
obi3HaHoCTi aBoX oci6: "KoskeH nosuHeH HagaTh aobpo-
BiNbHY 3rofly Ha yknageHHs wnoby". Kpim Toro, Kpumi-
HasbHWUM 304MHOM y KaHagi € fonomora B npoBeaeHHi
BECI/INSA, AKLLO 3aNpPOLLEHi 3HAIOTb, LLLO OJHOTO i3 NOAPYX-
YK 3MYCHUIIY OBPY>XKUTHCS.

BuMora o0 BiIbHOI 3rogu HapedeHux nig yac ykia-
AaHHa wnoby mictutbesa i BY. 1cT. 51. Konctutyuii Ykpai-
Hu "LLnio6 rpyHTYETbCA Ha BiNbHIM 3rofi >KiHKKW | YoNoBi-
Ka", agKe AKLWO Wob 3apeecTpoBaHuil 6e3 BifbHOI 3ro-
[M >KIHKM abo 4oNoBiKa, TO BiH BU3HAETbCS HEAIMCHUM 3a
piweHHsM cyny [6]. 3rona ocobu He BBaXKa€ETbCA BiNIbHOIO,
30KpeMa, ToAi, KONW B MOMEHT peecTpauii wnoby BoHa
CcTpaKaana TSXKUM NCUXIYHUM po3nafoM, nepebysanay
CTaHi a/IKOrosbHOro, HAPKOTUYHOTO, TOKCUYHOTO CN'SAHIH-
HS1, B pe3y/ibTaTi YOro He YCBiAOMJIOBa1a CNOBHA 3HAYEH-
Hs CBOIX i i (ab0) He Morna KepysaTu HUMH, abo AKLLO
wnob 6yno 3apeecTpoBaHo B pe3ynbTati Pi3UUHOro uu
ncuxiyHoro Hacunbctia (cT. 40 CimelHoro kofekcy Ykpai-
Hu) [7]. MpoTe nopyLueHHs Wiei BUMOrH, 5K | nonepesHboT
WoA0 peecTpauii Wby 3 HEMOBHONITHIMM, HE € KPHUMI-
Ha/lbHUM 3/I04MHOM B YKpaiHi.

KapanHanbHO Bigpi3HSAE€ KOHCTUTYLiHEe 3aKOHOAAB-
cTBO YKpaiHH Bif KaHaACbKOro yMOBMW reHAepHoi npuHa-
JIEXHOCTI.

Y 1999 poui, BignosigHo fo piweHHs BepxoeHoro cyay
KaHapu, ogHocTateBi napu B KaHagi cTany npypiBHIOBaTH-
csA 0o hakTHUHKX Wwtobis. MisHiwe, deaepanbHui ypss,
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TPbOX MPOBIHLiM HafaB OQHOCTATEBUM MapaM NpaBo Ha
wnob: 8 OnTapio: Halpernet. al. v. Canada (Buwmi cyg
Ontapio, 12 nunusa 2002); 8 Keebeky: XeHngpikc i Jlebed
npotv Keebeka (Buwmit cyn Keebeka, 6 sepecHs 2002,
ocKapykeHe anenatieto, siaxunernoi 19 6epesna 2004); s
BpuTaHcbkii Konymbii: Barbeau v. British Columbia 2003
BCCA 251 (Anensuivinui cyp B. K., 1 tpaBHsa 2003).

Lli piueHHs cyny yperynioBanuv npaBoBi BiGHOCHHU MixK
MOAPYXOKAM B OQHOCTATEBUX Napax. Takum YUHOM, nicns
1985 poky, y pa3i cMepTi 04HOrO i3 NOAPYXOKA, IHLIMK —
OTpWMaB NpPaBO Ha OfHOPA30BY AOMNOMOrY Yy 3B'A3KY 3i
CMepTio roflyBasibH1Ka.

Y pe3ynbTarti 3MiHW KOHCTUTYLiMHKUX HopM, ¥ 2017 poui
KinbKicTb ogHoctatesux nap y Kanagi 36inbwunacs Ha
60,7 % nopisHsaHo 3 2006 pokoMm, Lo ctaHosuTb 0,9 BifcoT-
Ka Bif 3aranbHoro uucna nap (72 880 ogHocTateBux nap),
6113bko 12% i3 aKUX >kMBYTb 3 AiTbMU. B YkpaiHi x pee-
cTpaLis Wby 3 0coboto, SKa MaE TaKy X caMy reHaepHy
NMPUHANEXHICTb, O i NapTHEP, € HEKOHCTUTYLiMHOW. ApKe
KoHcTtuTyLia YKpaiHW MiCTUTb HOPMM, B SIKUX BU3HAUYEHO,
Wwo wnob — ue coto3 "yonosika i XiHku" (4. 1. ct. 51) [6].

KoHcTuTyLiHO-npaBosi 3acaau wnioby i cim'i B kpai-
Hax Aasii, 3okpema B AnoHii, MaloTb cBOI 0cobaMBOCTI,
BiAMIiHHI Bif KpaiH Amepuku. Lle ogHa 3 panekocxigHux
MPaBOBHUX CUCTEM, LUO XapaKTepU3YETbCS NMOEQHAHHSAM
BJIACHOIO TPAAMLIMHOMO NpaBa Ta 3ano3UYeHHUX e/IEMEHTIB
KOHTMHEHTa/IbHOI Ta aHI10-aMepPUKaHCbKOI CiMeN.

Tak, KoHctutyuis Anonii 1947 poky [10] 3amiHuna no-
nepegHio KoHctutyuito Benvkoi AnoHcbkoi IMnepii, wo
BTpaTH/Ia YUAHHICTb Nicas nopasku AnoHii y [ pyrii cBiToOBIM
BiMiHi 1945 poky. [lo Lboro yacy >ogHWxX 3MiH y gitouy KoH-
cTuTyLito AnoHii BHeceHo He Byno.

Y KOHCTUTYUIT NPOCTEXYETHCSA MOMITHUM BMJIUB @HIIO-
CaKCOHCbKOI CUCTEMM NpaBa, WO NOJIAraE B 3aKpinseHHi
LUMPOKOro Kona npas. i ceobog ntoarHU, ocobmeo ocobuc-
THUX, 3aCHOBaHWX Ha KoHuenuii inausigyaniamy. Omxe, go
LeMokpatuuHux o3Hak KoHctutyuii 1947 p. [10] Hanexkatb
MOJIOXKEHHS NPO "HENOPYLUHICTb" OCHOBHUX NPAB NOAWHH,
nosary ocobw, pieHiCTb yCix nepep 3akoHoM, ceoboay fym-
KW, COBICTi, BipocnosigaHHs, 36opis, 06'eaHaHb, CNoBa, ApY-
K. 3Ha4HWM NPOrpPecUBHUM MOMeHTOM Ljiei KoHcTuTyLii cTa-
N0 BBeAeHHS B ANOHii hopMasibHOI PIBHOCTI NOAPYHOKS.
Apnyke Toproeui Kogekc BU3HaBaB XKiHOK Heflie3aTHUMK B
LMBiNbHOMY nnaHi, no36aBnsAB BAIB NpaBa CNagKoEMCTBA.

Y peaynbTarti, 3 NpUAHATTAM HOBOI KoHcTUTyLii, Byau
MOBHICTIO 3MiHEHIi ICHYIOUi paHile B AMOHCbKOMY Cy-
cnifbcTBi BigHOCHHK y cimM'i. 3okpema cT. 24 KoHcTutyuii
Anowii BcTaHoBMNa, Wo: "LLNo6 yknagaeTbes Tinbku npw
B3aEMHIN 3rofii 060X CTOPIH i iCHY€E 3a yMOBH B3aEMHOro
cniBpobiTHALTBA, B OCHOBY AIKOrO NOKNALEHO PIBHICTb NpaB
yosnosika i apy>xkuHu" [10]. TakuMM UMHOM, 3aBASIKM KOHCTH-
TYLiHHUM BUMOraM, CKacoBaHO iHCTUTYT nNaTpiapxanbHoi
ciM'l, XiHKa i YOIOBiK NOYav BU3HABATUCS PIBHOMPABHM-
MM y4acCHUKaMM CiMEMHUX BiHOCHH.

MpoTe peanbHicTb CBIAYMTb NPO NPUCYTHICTb NaTpiap-
XaJIbHOCTi B ANOHCbKOMY iHCTUTYTI CiM'i i cborogHi. MNosary
[0 NPefKiB, NiANOPSAAKYBaHHSA CTaPLUMHCTBY € HEBIZ'EMHOIO
YaCTUHOIO XKUTTS, MONIOALLI AiTH NiLNOPSALKOBYOTbCA CTap-
LM,

LLlo >k cTocyeTbcs MalHOBHUX NpaB NOAPYXKSA, cnaf-
LLMHK, BUOOPY MiCLA NPOXKWUBAHHS, PO3/TYYEHHS Ta iHLWWX
N1TaHb, NOB'A3aHMX 3 WOOOM i CiM'€lo, TO TaKi BiGHOCHUHM

B SAINOHIT perynoloTbcst YUHHUM CiMEMHUM 3aKOHOJaBCTBOM,
"BUXOZAYM 3 NPHUHLMNY OCOBUCTOT rigHOCTI | piBHOCTI CTa-
Ten" [10].

O1xe, KoHcTUTyLiT ANOHIT MiCTUTb NWLLE OfHY CTATTIO
npo wniob i cim'to. BoHa neperykyetbca 3ict. 51 KoHeTtu-
Tyuii YkpaiHu, e Texk naetbcs npo LoOpOoBiNbHY 3rogy
060X CTOpiH, Ta piBHi NpaBa i 060B'A3KK y W6, NnpoTe
NOHATTA "PIBHICTb" CTOCYETbCA K NOAPYXOKSA, TaK i AiTeH.

LLlogo HasBHOCTI KOHCTUTYLiIMHKUX NpaB faiter B KoH-
cTUTyUil AANoHii, To BOHa B3arani He 3rafye npo "piBHICTb"
niTen, AKi HapoaUNKUch nosa wnobom Ta y wnobi. Take
3aMOBYYBaHHS LLi€i HOPMU Y SNOHCbKOMY NpaBi PO3KPHUBAE
HENPUMUPHUMICTb ANOHLIB A0 no3alnobHux aiten. TobTo
BifHOCHa TEPMNUMICTb [O HE3AKOHHO HAPOLYKEHUX LiTeH
NoB'A3aHa 3 HaLioOHa/IbHWUMUW 3BUYASIMM, aJXKe [0 NPUAHSAT-
T8 UMHHOT KOHCTUTYLIT, HE3aKOHHO HapOAXKeHi 4iTH nepe-
JlaBaJIUCS Ha BUXOBaHHS B CiM'l0 OHOTO 3 6aTbKiB, LLIO 3aM-
Manu 6inblu BUCOKUM coLjianbHuii ctatyc. beagitHum cim'am
i3 yMcna poguuie, 3 METOIO NPOAOBXKEHHS poay, HalaBa-
NOCA NpaBo Ha YCUHOBNEHHS TaKoi AUTUHM Be3 3roau ix
6aTbKiB. 3a TaKUX YMOB, AiTH HabyBanu BCiX Npae 3aKOHHO
HapOIYKEHMX.

CboropHi cnocTepiraloTbcsi HOBI NPOBEMMU, LLLO CTOCY-
IOTbCS HAPOLYKEHHS OUTUHU, fleMorpadiuHUX MOKA3HUKIB
B Aep>KaBi, agKe B ANOHii BiACYTHS cucTeMa couiasibHUX
rapaHTii gas >KiHOK Mif, Yac BariTHOCTI Ta Mic/is Nosiorie.
[ekpeTHa BignycTka 3paTHa CEpHO3HO NOLWKOLWUTHU Kap'e-
pY XiHOK. Ls couianbHa HecnpaBea/MBICTb NpHU3BeESa A0
CYTTEBOrO 3POCTaHHSA YCBiAOMJ/IEHOI CAMOTHOCTI, 3HWXKEH-
HS KiZIbKOCTi WNio6iB Ta HApOAXKYBAHOCTI AiTeM.

[ns AnoHii, 9K i BNa pesknux eBponerncbKUX feprkae Ta
nep>xas AMepuku (AHrnii, @paHuii, CLLUA), xapakTepHum
€ YHUKHEHHS 3aKOHOAABYOIO BUSHAYEHHS NOHATTS W00y,
OCKi/JIbKW BiLNOBIGHO OO 3arasbHOi NMPaBOBOI KoHUenwuil
W06 MOXKe BBAYKATUCS LIMBINIbHO-NPaBoOBOIO yroaoio (Ao-
rosopoM). Taka KOHLENLisi TPYHTYETbCS HA BUMOrax, Lo
CTaBNATbCS 3aKOHOM [0 NOPAAKY YKNAAEHHs Oyab-sKKUX
ZLOroBOpIB.

Bce KOHCTUTYLiMHO-NpaBOBE pery iloBaHHS CiM'T i LWto-
6y B AnoHii nepeBaXkHO HOCUTb 3BUYAEBHH XapaKTep. Tomy
YCi Cynepeuyku Mi>k YneHamu poLUHU, BUPILLYIOTbCS, B OC-
HOBHOMY, 6e3 cyaoBoro BTpydaHHs. Hanpuknag e ycrane-
HOIO NPAKTUKOIO, KOJIH Nepea YKNaaaHH:AM LWoOy poauHH
HapeuyeHOoro i HapeyeHoi 3BepTaloTbCs A0 NOC/YT nocepes-
HWMKa — "Hakofdo", AKWi fobupae napu, BUXOAsUM i3 Co-
uianbHoro ctatycy. Monogi obMmiHoloTbCA hoTOKapTKaMH
i aBTOBiorpadisiMu, NiCNS YOO NPOXOAMTb LIePEMOHIs 3a-
py4yeHHs "tonHo", fe ciM'i JapytloTb OfjHa OfHiW AEB'ATb pU-
TyaJIbHUX NOAAPYHKIB — CMMBOJIIB LLACTS.

Kpim Toro, nocepenHuK BUpIlLYE BCi NUTaHHS, NOB's-
3aHi 3 NigroToBKOIO BECiNASA, | BUCTYNAE CBiAKOM. Ane Woro
OCHOBHWM 3aBJlaHHAM € YPEryJitoBaHHS Cynepevok, Lo
MOXYTb BUHUKHYTH Mi>K NOAPY>KXKAM abo Mi>K HUMH Ta iX
CiM'SIMWU Y NPOJOB>K BCbOIO XKUTTS.

3a ANOHCbKWM 3aKOHOAABCTBOM JI0 CYL,0BOI NpoLieay-
pY PO3JIyYEHHS BAAIOTLCA JIULLIE Y TUX BUMNaAKax, KOu
061 Bi CTOPOHHW HE MOXKYTb MUPHUM LLJISXOM PO3B'A3aTH
KOH(IIKT Y4 OQHOCTAMHO BUPIWKUTH Npobnemy. Ko X
NOAPYOKSA 3HAXOAATb KOMNPOMIC, BOHW BBaXKalOTbCSl PO3-
NyyeHUMH Be3 pilleHHA cyay, NiCns Toro, K opopMAATL
CBOE pilLeHHs odiliHo. MaltHOBI | HeMaMHOBI cynepeuku
npo nojin MarHa, aniMeHTH, 6aTbKiBCbKi NpaBa, nicns pos-
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JIyUYeHHS YyNarofyKyloTbCs BXXe 3raflaHiuM nocepesHUKOM,
poauvyaMH i 4py3siIMU KONULIHbOMO NOAPYXKA. AfBOKaTH
He BigirpatoTb Npuy LbOMY MakXKe HisiKoT poJii.

BapTo TakoxK BiAMITUTH, Lo NpoTaroM ocTaHHix 100 po-
KiB Ypag AnoHii 3a6opoHAB XiHLi yNIpogoBx LWecTH Micsuis
nicna po3ny4yeHHs 3HOBY BUXOAMUTH 3aMixX. Lis naBHA ap-
xaiyHa TpaguLis cTaBunay 6e3BuxigHe NpaBoBe CTAHOBH-
LWwe aiten, aki Hapoaunuca y "3abopoHeHuit” wecTuMicsau-
HWM nepiof. BpaxoBytoui MixkHapoHi cTaHAapTH Ta Npo-
rPecUBHY NpaBoOBY NPaKTHKY, y KiHui 2017 poky Bepxos-
HUM cyp AnoHii BU3HAB Lel 3aKOHOAABUYMM NifXif HEKOH-
CTUTYUiWHUM [11], WO AO3BOIMNIO BUXOAWUTH 3aMiXK Nicns
HeBAasoro nonepenHboro wioby exe yepes 100 gHis. 3a
YMOBH, SIKLLLO YK HA MOMEHT PO3JIy4eHHs XiHKa He Byna Ba-
riTHa i € MeiMuHa [oBiAKa, AKa Le NiATBePAXKYE, YaC OUiKy-
BaHHS 3HIMaETbCS 30BCiM.

PaHiwe nopibHi 3aKoHW icHYyBanu, Hanpuknag, y
®paHuii, Himeuunni i MisgenHin Kopei, ane ckpisb 6ynu
CKacoBaHi ik 3acTapili.

BMCHOBKMU 3 IPOBEAEHOTO
AOCAIASKEHHS I MNEPCIIEKTUBU
IMOAAABIINX PO3BIAOK YV IBOMY
HAIIPAMI

3AiMCHeHiy cTaTTi LOCNiMKEHHS CBigYaThb, LLO KOHCTH-
TyuifHO-NpaBoBe perynoBaHHA Woby i ciM'i B amepu-
KaHCbKMX i a3iaTCbKMX KpaiHax He ToToxHe. OaHak ue He
CBIAYMTb NPO ICTUHHICTb OAHMUX | XMOHICTb IHLIMX.

Tak, peryntoBaHHsA ciMeiHWX BigHOCHH y KaHagi, He-
3BaXKalOUM Ha ix NpUBaTHWUIM XapakTep, B OCHOBHOMY BifOy-
BaETbCA HOPMaMK NybaiuHo-npuBaTHoOro npasa. Lle nos's-
3aHo 3 ocobnmBocTaMU npaBoBoi cuctemu KaHaau, 30k-
pemMa IeMOKPaTUYHWUM XapaKTePOM KOHCTUTYLLIMHUX HOPM,
wo mictatbca y 25 aktax. Cepeg Hux i KaHagcbka XapTis
Mpas i Ceobop [5] (aeknapauis npas), Aka cknagae nepiuy
yacTtuHy KoHcTtutyuinHoro akty 1982 poky, Lo peryntoey
TOMY uuchi Wb i cim'o.

KoHcTUTyuUiliHO-NpaBoBe perynioBaHHsa Wwoby i
cim'i B AnoHii, 3pebinblie nobynosaHe Ha HauioHanb-
HUX 3BMYanx i Tpaguuiax. Mpote gitoua KoHcTutyuis
AnoHii € BepxoBHKUM 3akoHOM AnoHii, Aka AetanbHO
perynioe nuTaHHA wnoby. XapakTepHUM TYT € 3aKpin-
JIeHHS PiBHOMNPaBHOCTI CTaTeM, B3AEMHOI 3roAu CTOPIH
Ha yKnagaHHs wnoby, npoTe 6pakye HOpM, Wwo 3abes-
neyyloTb PiBHICTb NpaB AiTen. TOMY MOXHa CTBEPLKY-
BaJIbHO FOBOPHTH, L0 SAMOHLi BOJIOAIIOTb LUIMPOKUM KO-
NOM KOHCTUTYLiMHKUX npaB i ceobop Ha wniob i cim'io,
AKi HOCATb NYBNIYHO-NPUBATHUI XapaKTep 3 efeMeHTa-
MU 3BUYAEBOrO Npasa.

Jlitepatypa:

1. NabpensH 3.B. CysepeHuTeT 1 npasa yesioBeka B
ycnoeusx rnobanbHol MmogepHusaumu. Mpasosenerne. —
2013. — Ne 4. — C. 41—50.

2. Tumuerko J1. 1. MixkHapoaHe npaBo: Nigpy4yHUK. —
Kwuis: 3HaHHga,2012. — 631c.

3. Mi>xxHapofHe npaBo: CNOBHUK-LOBIAHKK / 3a 3ar.
pel. A-pa topua. Hayk, npod. T.Jl. Cupoin. — Xapkis:
lOpait, 2014. — 403 c.

4. Cononosga l.B. [po cniBBifHOLLIEHHSA MiXX Mi>XKHapop-
HWUM MPUHLMINOM AOTPUMaHHS Npae IOLUHH | TPUHLMNOM
HEeBTpY4YaHHs y BHYTpIlWHi cnpasu aepxkas. |l NiBgeHHO-

yKpaiHCbKWIK npaBHUUMM yaconuc, — 2015, — Ne 2. —
C.13—15.

5. Wanosanosa O.l. CyTHicTb Ta TMNONOris HOPM y Mi>KHa-
POLHMKX BifHOCUHAX: aHasli3 3 NO3ULIM KOHLenLii HopMaTUB-
Hoi cunu. BicHrk HauioHanbHOro TexHiYHoro yHiBepcuteTy
Ykpainu "KuiBcbKUui NoNiTeXHIUHWH iHCTUTYT'. [ToniTonoris.
Couionoris. MpaBo. — 2013. — Ne 2. — C. 28—35.

6. KoHcTuTyuis Ykpainu sig 28.06.1996 poky. Bigo-
mocTi BepxoeHoi Pagu Ykpainu. 2014. Ne11. C1. 4.

7. CimenHun kopekc Ykpainu eig 10.01.2002 poky.
Ne 2947-I1l. BigomocTi BepxosHoi Pagu Ykpaitu. — 2002, —
No21—22. —Cr. 135.

8. KoHBeHuus 0 cornacuu Ha BCTynnexue B 6pak, bpau-
HOM BO3pacTe U peructpauumn 6paxka ot 07.11.1962 r. URL:
http://zakon2.rada.gov.ua/laws /show /995 242

9. lantesa U.A. Jlerko 1 6bITb Cynpyroii ... B getctee?
HI Penurun. — 2007. — Ne 119. — C. 8.

10. KoHcTtutyums AnoHun. KoHcTUTyLMKU rocynapcrs
(ctpaH) mupa. URL: http: / /worldconstitutions.ru/

11. Be6-camt BepxosHoro Cyay Anowii. URL: http:/ /
www.courts.go.jp/saikosai/

References:

1. Gabrelyan, Z. V. (2013), "Sovereignty and human
rights in the context of global modernization",
Pravovedenye, vol. 4, pp. 41—50.

2. Timchenko, L. D. (2012), Mizhnarodne pravo
[International law], Knowledge, Kyiv, Ukraine.

3. Siroyd, T. L. (2014), Mizhnarodne pravo: slovnyk-
dovidnyk [International law: dictionary-directory], Yurayt,
Kharkiv, Ukraine.

4. Solopova, I. V. (2015),"On the relationship between
the international principle of observance of human rights
and the principle of non-interference in the internal affairs
of States", Il Pivdennoukrains'kyj pravnychyj chasopys,
vol. 2, pp. 13— 15.

5. Shapovalova, O. I. (2013), "The essence and
typology of norms in international relations: an analysis
from the standpoint of the concept of normative force",
Visnyk Natsional'noho tekhnichnoho universytetu Ukrainy
"Kyivs'kyj politekhnichnyj instytut". Politolohiia.
Sotsiolohiia. Pravo, vol. 2, pp. 28—35.

6. The Verkhovna Rada of Ukraine (2014), "The
Constitution of Ukraine of June 28, 1996", Vidomosti
Verkhovnoi Rady Ukrainy, vol. 11, Art. 4.

7. The Verkhovna Rada of Ukraine (2002), "Family
Code of Ukraine dated 10.01.2002", Vidomosti Verkhovnoi
Rady Ukrainy, vol. 21—22, Art. 135.

8. The official site of Verkhovna Rada of Ukraine
(2018), "Convention on consent to marriage, age of
marriage and marriage registration of 07 /11,/1962",
available at: http:/ /zakon2.rada.gov.ua/laws /show/
995 242 (Accessed 150ct 2018).

9. Lapteva, I. A. (2007), "Is it easy to be a wife... in
childhood?", NH Relyhyy, vol. 119. p. 8.

10. Site worldconstitution (2018), "Constitution of
Japan", available at: http:/ /worldconstitutions.ru/
(Accessed 150ct 2018).

11. The official site of Supreme Court of Japan (2018),
available at: http://www.courts.go.jp/saikosai/
(Accessed 150ct 2018).

Cmammasa naditimaa 0o pedaxyii 03.11.2018 p.






